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EXECUTIVE SUMMARY

The Motor Vehicles Sales Act 2003 (MVSA) came into force in December 2003.
This legislation made fundamental changes to the way in which sales of motor
vehicles were regulated. A registration regime, administered and enforced by
government agencies, replaced the previously industry controlled licensing regime.
Some restrictions on who could participate and how they could participate in this
market were lifted. The Motor Vehicle Fidelity Guarantee Fund was discontinued
and the scope of claims that could be taken to the Motor Vehicle Disputes Tribunal
was widened. New information disclosure requirements were introduced in the form
of a Consumer Information Standard under the Fair Trading Act 1986.

Section 163 of the MVSA requires the Ministry of Consumer Affairs to undertake a
review of the operation of the MVSA within two years of its commencement, and to
report back to the Minister with recommendations on whether any amendments to

the MVSA are necessary, or desirable.

The MVSA put in place three core operational mechanisms or instruments. This
report focuses its discussion on these core instruments -

. Registration - the Motor Vehicle Traders Register
. Information disclosure - the Supplier Information Notice

. Disputes resolution - the Motor Vehicle Disputes Tribunal.

Registration - The Motor Vehicle Traders Register (MVTR)

Under the MVSA all motor vehicle traders must be registered. A motor vehicle
trader is defined as any person who carries on the business of motor vehicle trading
and includes a car market operator, a car auctioneer and a car consultant. A motor
vehicle trader is also any person, who in any way represents that they are carrying
on the business of motor vehicle trading, or sells more than six vehicles within a 12
month period, or imports more than three vehicles within a 12 month period.

The major focus of the Motor Vehicle Traders Registrar in the first 18 months to
June 2005 was to manage the transition from an industry controlled licensing
regime, to ensure that all those participating in the business of motor vehicle trading
were informed of their obligations to register and to encourage voluntary compliance
with those obligations.

Systems for administering the registration regime are established and operating well.
As of 30 June 2005, the Registrar had handled 6,274 applications and there were
3,182 motor vehicle traders registered under the MVSA, which exceeds the pre 2003
estimate and includes motor vehicle importers (12.4 percent), auctioneers and those
operating car markets or selling through the internet (6.3 percent). Seventy percent
of registered traders made an online application.

Review of the Operation of the Motor Vehicle Sales Act 2003 -
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The final six months of the review period have seen an increase in prosecution
activity, signalling a move from a voluntary compliance approach to a more
enforcement oriented approach.

It is suggested that the removal of the requirement for motor vehicle traders to
operate from a physically located car yard has introduced a less visible type of trader
into the retail market and that consumers are more vulnerable to “fly-by-night”
operations. Some traditional operators have felt compelled to change their own
methods of operating, to reduce overheads, in order to compete with those not
maintaining an independent car yard. Internet sales, both private and commercial,
have also increased markedly.

In the two years of operation, 83 applicants were refused registration. Ninety-five
people have had their registration cancelled or surrendered. People who have their
registration cancelled are disqualified from registration for a further five year period,
while those struck-off must meet the Registrar’s requirements before re-registration
will be considered. Two people have been banned outright and convictions have
been entered against the names of three others for illegal trading. There are
currently 14 cases before the courts and 13 under investigation.

At this early stage of the MVSA, it is considered that for the most part the registration
criteria have been set at an appropriate level and that the legislation has sufficient
tools within it to deal adequately with those who are prepared to behave unethically.
There are some minor changes that could be made to the MVSA to reduce
unnecessary compliance costs, but overall the registration aspects of the regime are
functioning well.

Information Disclosure - The Supplier Information Notice
(SIN)

The information disclosure requirements are commonly referred to as the Supplier
Information Notice (SIN). The SIN relates to used motor vehicles only and contains
detailed information about the particular motor vehicle offered for sale as well as
general consumer information relevant to motor vehicle purchases. The vehicle
information relates to details about the vehicle’s age, usage, make and model,
whether another person has a security interest in it, etc. A SIN must be attached to
all used motor vehicles that are offered or displayed for sale by a motor vehicle
trader, or by persons selling through a car market operator. The New Zealand
Commerce Commission is charged with responsibility for enforcing the SIN.

By December 2005 (after two years of operation of the MVSA) the Commission had
received 187 complaints or enquiries about the MVSA. It had undertaken 185
inspections, from which 65 warning notices have been issued. In 79 instances
compliance advice was provided, in 3 cases settlements were negotiated, and 1
prosecution was undertaken.

In the first year of operation of the MVSA, monitoring activity has shown that SIN
display compliance was poor. This could be attributed to the fact it was the initial
education phase where motor vehicle traders were coming to grips with their
obligations. More recent investigation has shown that SIN display compliance has
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improved, providing customers with the required information relating to their
purchase.

There is a general impression, however, that the levels of compliance vary within
different parts of the industry. Traditional traders, particularly those operating from a
physical car yard and who are supported through their membership of an industry
association, appear more likely to meet the SIN requirements than those trading
either through the internet or through car fairs or display for sale operations.

Other concerns have been raised which impact on whether consumers are provided
with accurate and meaningful information. There is also demand from motor vehicle
traders and consumers to have additional information such as features and
accessories as well as information about the number of owners on the SIN.
Presently including such information on the SIN is not permitted, but it may be
supplied on a supplementary form.

It is considered that the concept of the SIN remains sound. It is an important
information tool for providing essential and meaningful details about a particular
motor vehicle that a consumer is considering purchasing and is a fundamental
means to assisting consumers to transact with confidence.

There are concerns, however, that the SIN attempts too much, and in doing so,
negates its effect as an effective information resource. Due to its prescriptive nature
several issues have arisen with the information required and the form in which it is to
be provided. These issues are mainly minor and technical in nature but the way in
which the information is currently presented detracts from the value of that
information.

There are many different viewpoints and concerns regarding the SIN. Proposals to
address the concerns raised need to be more fully developed and consulted widely
with both industry and consumer interests. An early and comprehensive review of

the SIN is, accordingly, recommended and is underway.

Disputes Resolution - The Motor Vehicle Disputes Tribunal
(MVDT)

The Motor Vehicle Disputes Tribunal (MVDT) is a special Tribunal set up to hear
claims relating to purchases of motor vehicles. It is administered by the Tribunals
Unit of the Ministry of Justice.

There are currently four Motor Vehicle Disputes Tribunals; three permanent and one
travelling Tribunal. There are 3 adjudicators, 2 based in Auckland and 1 based in
Wellington. Each Tribunal consists of an adjudicator and an assessor.

On average, for the period 15 December 2003 to 30 June 2005, the MVDT 0800
telephone number received 533 calls per month, 141 information packs were sent
out per month and 31 applications were filed per month. In the same period the
MVDT received a total of 390 claims. More than half of the disputes were filed at the
Auckland MVDT and the majority of claims heard at the MVDT were founded upon
consumer protections set up in the Consumer Guarantees Act 1993.
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The MVDT is intended to be an efficient means of redress for consumers and
largely, this is the case. There are concerns relating to the frequency and
geographic location of hearings, delays in hearings, and lack of both consumer and
industry awareness and understanding of the full provisions of the MVDT. This is
not unexpected given the short period of operation, and the need for the MVDT to
complete claims arising under the previous regime before it could fully focus on the
new Act. However Schedule 1 of the MVSA which outlines the administrative
procedures for dealing with applications should be reviewed to allow more
appropriate administrative support for the adjudicators.

For many consumers the purchase of a motor vehicle is not just based on the
particulars of the vehicle but may rest equally on the finance that may be made
available for the purchase. The motor vehicle trader often takes an active part in
facilitating these finance arrangements and consideration should be given to
extending the jurisdiction of the MVDT to also include claims made under the Credit
Contract and Consumers Finance Act 2003.

Consideration also needs to be given to providing wider information on the role of
the MVDT and to regularly promoting its existence as well as emphasising the
benefits of the specialist expertise of the MVDT.

The MVDT should have a focus on dealing more firmly with non-compliant traders
who flout the processes of the Tribunal so that consumers gain more confidence in
the MVDT and thus the wider industry. It will also be important that information is
shared across agencies in relation to claims that are made but cannot be pursued
because the trader has ceased trading. This will enable better utilisation of the
banning powers under s68(b) or s69 of the MVSA .

The removal of the Motor Vehicle Dealers Fidelity Guarantee Fund has denied some
consumers a full remedy. For others, the wider application of the MVDT to enable
access to redress under the Consumer Guarantees Act has brought better
remedies. It will be important to continue to monitor trader behaviour in this area
and for government agencies to develop robust information sharing arrangements.

Overall conclusions

Compliance is a key component of the successful implementation of the MVSA. Itis
not unexpected therefore that the agencies charged with the various administrative
and enforcement functions of the MVSA have focussed their activity in the first two
years of operation, on ensuring that industry participants are informed about their
obligations and encouraged to meet these through voluntary compliance.

The report has identified some minor amendments to the Act that would be
desirable. In addition a full and comprehensive review of the regulations prescribing
the Supplier Information Notice is recommended and is underway.

In the longer term it will be critical to the effectiveness of the regime, and for optimal
protection for consumers, that the enforcement agencies develop a visible
enforcement profile, particularly in those areas where the traders themselves are not
as clearly identified in the market to consumers. Between them, the Registrar,
National Enforcement Unit, Commerce Commission and the Motor Vehicle Disputes
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Tribunal collect considerable information about trading activity and behaviour. More
regular information sharing between agencies will assist in prioritising enforcement
effort.

It has been suggested that the number of agencies involved in administering and
enforcing the MVSA has the potential to confuse consumers and deter them from
following through with reporting incidences of non-compliance. The nomination of at
least four agencies holding consumer information on the Supplier Information Notice
highlights the range of agencies a consumer may have to deal with. It is
recommended that consideration be given to the creation of a single central
consumer contact point.

Recommended amendments to the Motor Vehicle Sales
Act 2003

A specific requirement of this review is to make recommendations on whether any
amendments to the MVSA are necessary or desirable.

Recommendation 1
Renewal of registration of motor vehicle traders

It is recommended that section 39(2) be amended to remove the requirement for
motor vehicle traders to make an annual statutory declaration of their trading details
where these have not changed. This would be replaced by the requirement to
confirm with each annual renewal that details have not changed (see discussion
pages 20 and 21).

Recommendation 2
Provision of IRD number as part of the details required on registration
application

It is recommended that consideration be given to amending section 32 to include the
requirement that applicants for registration as a motor vehicle trader provide details
also of their IRD number (see discussion page 21).

Recommendation 3
Technical amendment to the CC rating of motor cycles

It is recommended that section 6 (b)(iii), the definition of motor vehicle, be amended
to exclude motor cycles up to 50cc (not 60cc as currently worded) to reflect ratings
used on other relevant legislation (see discussion page 23).

Recommendation 4
Amendment to banning provisions

It is recommended that section 68(1)(c) be amended to ensure that persons
convicted of breaches of the MVSA that would invoke the banning provisions while
registered, are similarly banned regardless of their registration status at the time of
conviction (see discussion pages 24 and 25).

Review of the Operation of the Motor Vehicle Sales Act 2003 —
Vil



Recommendation 5
Clarification and tightening of requirements on car market operators to
provide SIN

It is recommended that section 14 be clarified as to the responsibilities placed on car
market operators with regard to providing the SIN, in particular in relation to internet
sales and that consideration be given to removing the section 14 (2) provision that
requires car market operators only to take reasonable steps to ensure that a
consumer provides a SIN, thereby strengthening car market operators responsibility
in this area (see discussion pages 37 to 39).

Recommendation 6
Extension of inspection powers to Commerce Commission

It is recommended that consideration be given to amending the inspection powers of
sections 124 to 129 to also include the Commerce Commission to allow appropriate
enforcement of the information provisions of the MVSA (and this should be explored
in conjunction with work already in progress regarding similar powers under the Fair
Trading Act 1986) (see discussion page 41).

Recommendation 7
Exemption from requirements to provide a SIN when transactions are
exclusively between registered traders

It is recommended that section 14 and section 16 be amended to exempt from the
SIN requirements, transactions that are exclusively between registered motor
vehicle traders, and between registered motor vehicle traders and car wreckers as
defined in the MVSA (see discussion pages 41 and 42).

Recommendation 8
Ability to award costs to any party for non attendance at Motor Vehicle
Disputes Tribunal hearings

It is recommended that section 14 of Schedule 1 be amended to allow costs to be
awarded against any party to a claim, for non attendance at a hearing for no good
cause (see discussion page 51).

Recommendation 9
Administrative procedures of the Tribunal

It is recommended that Schedule 1 be reviewed and administrative procedures
amended to reflect those of the ordinary Disputes Tribunal, where appropriate (see
discussion page 52).

Recommendation 10
Submission of Adjudicators’ annual reports

It is recommended that section 87 be amended to provide a timeframe within which
the Adjudicators’ annual reports are to be submitted and to deal appropriately with
the receipt of multiple reports (see discussion page 54).
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Recommendation 11
Extension of the jurisdiction of the Motor Vehicle Disputes Tribunal

It is recommended that section 89 be extended to allow the Motor Vehicle Disputes
Tribunal to also consider claims under the Consumer Credit and Consumer Finance
Act 2003 (see discussion pages 56 and 57).

Recommendation 12
Publication of decisions of the Motor Vehicle Disputes Tribunal

It is recommended that consideration be given to amending section 94 to allow the
Motor Vehicle Disputes Tribunal to direct the publication of a notice of a decision
made against the applicant, where there is a public benefit in so doing (see
discussion page 60).

Recommended amendments to the Consumer Information
Standards (Used Motor Vehicles) Regulations 2003

Recommendation 13
Review of the Supplier Information Notice

It is recommended that a comprehensive review of the information requirements and
the form in which the information be provided as set out in Schedules | and 1l of the
Regulations be undertaken. This review is underway (see discussion pages 31 to
33).

Recommendation 14
Exemption from requirements to provide a SIN when transactions are
exclusively between registered traders and car wreckers.

It is recommended that the exemption in section 4 of the Consumer Information
Standards (Used Motor Vehicles) Regulations 2003 be extended to include
transactions between registered motor vehicle dealers and car wreckers as defined
in the MVSA (see discussion pages 41 and 42).
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INTRODUCTION

1.

The Motor Vehicles Sales Act 2003 (MVSA) came into force in
December 2003. This legislation made fundamental changes to the way
in which sales of motor vehicles were regulated. A registration regime,
administered and enforced by government agencies, replaced the
previously industry controlled licensing regime. Some restrictions on
who could participate and how they could participate in this market were
lifted. The Motor Vehicle Fidelity Guarantee Fund was discontinued and
the scope of claims that could be taken to the Motor Vehicle Disputes
Tribunal was widened. New information disclosure requirements were
introduced in the form of a Consumer Information Standard under the
Fair Trading Act 1986.

Section 163 of the MVSA requires the Ministry of Consumer Affairs to
undertake a review of the operation of the MVSA within two years of its
commencement, and to report back to the Minister with
recommendations on whether any amendments to the MVSA are
necessary, or desirable. In preparing this report the Ministry is required
to consult with interested parties, including representatives of consumer
interests in relation to motor vehicles.

The Ministry has been directed by Government to have particular regard
fo

o the level of compliance by motor vehicle traders,
. the incidence of insolvencies involving motor vehicle traders, and

o the impact on consumers of the loss of the Motor Vehicle Fidelity
Guarantee Fund; and

o to report on whether the regulatory regime, on balance, meets its
purpose of promoting and protecting the interests of consumers in
relation to motor vehicle sales.

Scope of the review

4.

The MVSA put in place three core operational mechanisms or
instruments. This report focuses its discussion on these core
instruments, outlining what arrangements have been put in place and
describing the activities undertaken since the commencement of the
MVSA.

The core mechanisms are:
o Registration - the Motor Vehicle Traders Register (MVTR).

o Information disclosure - the Supplier Information Notice (SIN).
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o Disputes resolution - the Motor Vehicle Disputes Tribunal (MVDT).

6. The report discusses whether the criteria established under the MVSA
for each of these operational areas are achieving the objective of
providing adequate consumer protection. It considers process issues, in
particular any that may hinder the achievement of the consumer
protection outcome, or which may impose unnecessary compliance
costs. Lastly the report considers whether there are any obstacles to
enforcement.

Consultation

7. Section 163(2) of the MVSA provides that in preparing this report, the
Ministry must consult with interested parties, including representatives of
consumer interests in relation to motor vehicle sales.

8. In October 2005, a consultation paper was sent out to some 60 identified
interested parties, inviting their comment on any issues arising from the
operation of the MVSA since its commencement in December 2003.

The review was also advertised in the Motor Vehicle Traders Newsletter
and Business Update, on the Ministry of Economic Development
website.

9. 16 submissions were received. A list of those making submissions is
attached as Appendix One. The comments received from those making
submissions have been incorporated into this report and informed
findings.

10. A series of meetings were held with the various government agencies
involved in the regulation of motor vehicles and their sale. These
included the Ministry of Transport, New Zealand Land Transport, New
Zealand Customs Service, Ministry of Justice, the Companies Office,
National Enforcement Unit of the Ministry of Economic Development and
the New Zealand Commerce Commission.

11. Discussions with government agencies, industry and consumer
representatives have informed findings and the drafting of this report.
Information received from government agencies is also incorporated into
this report.

MVSA Monitoring and Evaluation Project 2003-2005

12. Co-incident with the commencement of the MVSA, the Ministry of
Consumer Affairs developed a monitoring and evaluation plan to inform
the review of the operation of the MVSA required by section 163 of the
Act. Key operational mechanisms of the MVSA were identified and
arrangements made with the government agencies responsible for the
various operational functions to provide statistical data on their activities.
The data collected from these agencies is the primary source of
operational data used in this report. Reports were prepared on a
quarterly basis and the final MVSA Monitoring and Evaluation Report,
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which reports on activities from December 2003 to June 2005 is
attached as Appendix Two.
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MARKET CONTEXT

13.

14.

15.
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16.

17.

The MVSA is an important piece of consumer legislation as New
Zealand has one of the highest rates of car ownership in the world. In
June 2004 the total fleet size for New Zealand vehicles was 3,668,577.
Car ownership is highest in Auckland at 33 percent of total licensed cars
in the country. The second highest is Christchurch and Wellington third
at 9 percent.

In 2004, New Zealand Customs reported 236,096 imported motor
vehicles to New Zealand: 67 percent were used cars and 33 percent
new. There were 815,252 cars sold and 38.35 percent of these were
purchased from a motor vehicle trader.

In the first 11 months of 2005 there were 151,512 used cars imported
and 77,375 new cars.

Imports of Cars 1994 - 2005

B New Cars

O Total Used

1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005

Source: NZ Customs Service Motor Vehicle Statistics

Statistics NZ reports that in 2003/2004 weekly household expenditure on
motor vehicles was $49.20 compared to $37.40 in 2000/2001. The
$49.20 includes $44.40 for the purchase of motor vehicles and $4.80 on
credit costs, which relate to the purchase of the vehicle®.

In 2004, there were 228,787 first time car registrations on the Motor
Vehicle Register. For the first half of 2005 there were 114,908
registrations, a drop of 0.2 percent on the same period in 2004.

! New Zealand Statistics, ‘Household Economy Survey: Standard Tables 2003/04 and
2000/01".
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Average Age of Used Vehicles Entering Fleet: 1997 to 2004
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Source: NZ Customs Service Motor Vehicle Statistics October
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PROMOTING THE NEW ACT

Education and Information Campaign 2003-2004

18.

With the commencement of the MVSA, there was a public education and
information campaign delivered between November 2003 and May 2004.
The campaign contract was initially funded at $375,000. The objective
of the information campaign was to ensure that consumers, business
and relevant community agencies received information, or knew where
to find information about the law changes regarding sales of motor
vehicles. Additional funding was made available post-commencement of
the campaign as contingency funds were utilised.

Information for consumers

Published resources - print and electronic

19.

Two consumer resources were developed. The resources were Fit for
the Road, an information booklet on buying a vehicle, and Back on the
Right Road, an information booklet on what to do if the transaction or
vehicle was defective. The booklets were initially distributed to Citizens’
Advice Bureaux, Budget Advice Services (BAS), Motor Vehicle Disputes
Tribunal (Back on the Right Road), the Ministry of Consumer Affairs
regional offices, NZ Immigration Service and the Maori Women's Welfare
League. Community law centres are also now holding stocks of both
titles. Electronic versions of these publications are also available on the
Ministry of Consumer Affairs website.

Advertising

20.

21.

An advertising programme was delivered between December 2003 and
May 2004. It involved a mixture of print, radio and direct to consumer
advertising through targeted household mailing, and was focussed on
three key messages resulting from the change in motor vehicle sales
legislation:

o traders now have to be registered (and where consumers can find
that information),

o traders now have to display a Supplier Information Notice (SIN)
window card (and what information it must contain),

. the Motor Vehicle Disputes Tribunal (MVDT) is nhow more
accessible.

Advertising campaigns were carried out during December 2003,
February 2004 and April/May 2004. All advertising directed consumers
to where they could obtain either a copy of the Fit for the Road or Back
on the Right Road publications and to visit the Ministry of Consumer
Affairs website for more information.
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22.

23.

24.

Printed advertisements were placed in motoring sections of metropolitan
and provincial newspapers. Advertisements targeting the wider
population were also placed in community newspapers adjacent to or
within motoring information and advertising. These publications are
delivered free to households, and were considered more likely to be
accessible to low-income households. A full colour version of the
advertisement was placed in the Road Code for a 12 month period with
a view to reaching new drivers, particularly youth and new migrants.
Print advertisements were also placed in Auto Trader and Trade and
Exchange magazines to target those consumers wishing to buy or sell
vehicles. Advertising was placed in two major Auckland Chinese
language newspapers to reach new migrants.

Radio advertisements were run at peak and off-peak times on
mainstream network radio, youth oriented radio networks, iwi networks,
Pacific Island stations such as Niu FM and PI 531, and Korean and
Chinese language community stations. There were three versions of the
advertising for the December, February and April runs. The April version
focused on the MVDT message.

A multi-language flyer, Check Before You Drive, containing the three key
messages was delivered to 300,000 households in low income areas
throughout New Zealand during February. Languages featured were
English, Maori, Samoan, Arabic, Tongan, Niuean, Korean and Chinese.

Information for business

Published resources — print and electronic

25.

26.

Ministry of Consumer Affairs developed an MVSA Business Note
resource which was mailed directly to some 2,100 traders, identified as
licensed dealers, car fair operators and vehicle auctioneers.

A traders’ motor vehicle section was added to the Ministry of Consumer
Affairs Business Information webpage. Frequently Asked Questions on
the SIN were also developed and an example SIN in PDF was also
made available. A graphic file of the SIN example was made available
to traders wishing to use a designer to develop a branded SIN form. The
Motor Trade Association, Independent Motor Vehicle Dealers
Association, trader software management companies, and individual
traders took up this free offer.

Advertising

27.

Printed advertisements were placed in industry magazines - two each in
Radiator (the Motor Trade Association publication for its members) and
in Autofile (an industry information publication).
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Trader seminars

28.

A motor vehicle trader seminar series was developed to provide key
information about the changes in the legislation to industry participants.
The seminar series was delivered throughout New Zealand from early
November to early December 2003 by officials representing the Motor
Vehicle Trader Registrar, the Commerce Commission and the Ministry of
Consumer Affairs. Over 2,000 traders attended these sessions.

Effectiveness of the campaign

Consumer awareness

29.

30.

31.

Prior to the introduction of the MVSA in December 2003, AC Nielsen
were commissioned to carry out an omnibus telephone survey to test
awareness of the impending law changes. This benchmark survey
targeted licensed drivers only and indicated that as few as 18 percent of
respondents were aware that the law relating to the way vehicles are
sold was about to be changed. Unprompted awareness was very low
about the nature of the changes — for example, only 3 percent of
respondents were aware traders would have to be registered. On
prompting, roughly one in four people were aware about registration,
although they may have been confusing this with the obligation to be
licensed under the then current Motor Vehicle Dealers Act.

AC Nielsen conducted a further omnibus telephone survey in March
2004 following the first two flights of advertising. Forty-seven percent of
respondents were aware of motor vehicle law changes (up from 18
percent). In unprompted responses there was only a small rise in
consumer awareness of the nature of the law changes - from 3 percent
to 6 percent awareness of trader registration and from 1 percent to 6
percent regarding the need to display a window notice. Prompted
responses, however, saw a significant change from the benchmark
survey — from 27 percent to 80 percent awareness of motor vehicle
registration and from 14 percent to 41 percent regarding the window
notice display.

Interestingly, respondents recalled television advertising. Although the
Ministry of Consumer Affairs campaign did not use television, an
advertising campaign was run by Autosure during November/December
2003, and this may have raised general awareness about the law
changes. Only 15 percent of respondents recalled newspaper
advertising.

Response to published resources

Printed resources

32.

Orders for printed copy of the consumer motor vehicle titles have come
mainly from Citizens’ Advice Bureaux, Budget Advisory Services and
Community Law Centres. At 30 June 2004, Ministry of Consumer Affairs
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33.

had supplied over 3,000 motor vehicle titles to community agencies and
consumers. In addition to this the New Zealand Immigration Service
(NZIS) had received 3,500 copies to be included within new migrants'
information packs. The MVDT also includes the consumer booklet, Back
on the Right Road in its information package sent out to consumers
following requests over its 0800 information line.

By March 2004, a further 260 Business Note guides had been ordered
directly by traders. This lower figure was expected given the earlier
direct mail-out of the trader publication. Electronic versions are also
available on the Ministry of Consumer Affairs website and this may
account for a lower amount of paper copies being ordered. Industry
associations have continued to make steady orders for their own training
purposes.

Website data

34.

35.

In the six months to 30 June 2004 (following two flights of public
awareness advertising), the Consumer Information "Motor Vehicles"
section of the Ministry of Consumer Affairs website had recorded 3,190
visits. Between October and December 2003, prior to the changes
coming into force, the website had had 908 visits.

The Business Information on Motor Vehicles also received a
considerable number of visits and ranked 11th in the list of site entry
points. The Supplier Information Notice (SIN), which is available in PDF
form on the Ministry of Consumer Affairs website, is the site's most
downloaded file. Between 1 January and 30 June 2004 there were
8,137 downloads of the form listed from this site.

Other public relations activities

36.

Other public relations activities included the Ministerial launch of the
MVSA on 16 December 2003 at an Auckland car fair (organised in
conjunction with the Motor Trade Association), delivery of a package of
resources to all Members of Parliament, media releases to Pacific Island
and Maori media, Ministry of Consumer Affairs officials participation on
radio spots, the publication of various media releases and a series of
articles through the Ministry’s A Word of Advice (a news bulletin
published fortnightly), and the electronic newsletter MVTR Matters.
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MOTOR VEHICLE TRADERS REGISTRATION
REGIME

Motor Vehicle Traders Register (MVTR)

37. The strategic aim of the registration regime is to ensure adequate
protection for consumers purchasing motor vehicles. It is expected that
this can be achieved through ensuring that

o All those who carry on the business of motor vehicle trading, by
whatever means, are subject to the regulatory regime

o Consumers can have confidence that, when purchasing in the retalil
motor vehicle market they are dealing with a registered motor
vehicle trader, and that that person has met the requisite criteria for
conducting that business

o Consumers and enforcement agencies can locate the trader in the
event of a dispute or breach

o Unsuitable people or companies engaged in the business of selling
motor vehicles are disqualified from doing so.

Key elements of the registration regime

38. The MVTR is a public register that contains information about whether a
motor vehicle trader is registered and information about the trader's
business, including its physical address. The MVTR is operated under
the auspices of the Companies Office, which is a business unit of the
Business Services Branch of the Ministry of Economic Development.
Applications for registration may be made in writing or through the on-
line facility at www.motortraders.med.govt.nz.

All motor vehicle traders to be registered

39. Under the MVSA all motor vehicle traders must be registered. A motor
vehicle trader is defined in sections 7 and 8 of the MVSA as any person
who carries on the business of motor vehicle trading and includes a car
market operator, a car auctioneer and a car consultant. Also treated as a
motor vehicle trader is any person, who

o in any way represents that they are carrying on the business of
motor vehicle trading, or

o sells more than six vehicles within a 12 month period, or

o imports more than three vehicles within a 12 month period.

Review of the Operation of the Motor Vehicle Sales Act 2003 —



Certain persons disqualified

40.

41.

Certain persons are disqualified from registration and therefore may not
legally carry on the business of motor vehicle trading. For individuals
this means a person who is either under 18 years of age, or banned, or
an undischarged bankrupt, or either has had certain rights cancelled
under the Motor Vehicle Dealers Act 1975 (the former Act), or been
convicted of crimes of dishonesty or of offences against specified
provisions of the Fair Trading Act 1986, or had their registration
cancelled under the MVSA within the preceding five years, or has been
disqualified or prohibited under specified provisions of the Companies
Act (1955 and 1993) from managing a company.

A company is disqualified from registration and may not legally carry on
the business of motor vehicle trading if it is either banned, or in
liquidation, or its licence under the former Act or registration under the
MVSA has been cancelled within the preceding five years, or its name
has been removed from the Register of Companies, or if a person
concerned in its management is disqualified from registration in his or
her own right.

Banned persons

42.

43.

44.

45.

46.

Certain persons are banned. These persons may not participate or be
employed or engaged in any capacity by other persons, including
companies, in the business of motor vehicle trading.

Section 68(1)(a) bans any person who has two or more convictions
entered against their name over a 10 year period for any of the following
offences: trading while unregistered, failure to pay monies to a principal,
providing false (or falsifying) information relating to motor vehicles sales
or trader registration details.

Section 68(1)(b) bans any person who has more than once within a 10
year period, done any of the following: failed to comply with a Disputes
Tribunal order, been concerned in the management of a company that is
a banned person or is registered as a motor vehicle trader and has gone
into liquidation, or has failed to provide compensation owing in relation to
a finance company’s loss of security interest, or who has failed to comply
with a Disputes Tribunal order.

Section 68(1)(c) bans any person who, while registered as a motor
vehicle trader, is disqualified under the Companies Act 1993 from
managing a company, is convicted of a crime of dishonesty, is convicted
under specified sections of the Fair Trading Act 1986, or who has more
than once in a 10 year period been adjudged bankrupt or failed to
provide compensation owing in relation to a finance company’s loss of
security interest.

Section 68(1)(d) bans a person who is convicted of tampering with
odometers under section 99.
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Offences and penalties.

47.

48.

49.

50.

Convictions for breaches such as failing to register, participating in motor
vehicle trading while banned, tampering with odometers, or knowingly
providing false or misleading information in relation to registration attract
a maximum fine of up to $50,000 for individuals and $200,000 for
companies.

Convictions for engaging a banned person and for failing to provide
account for monies owing, attract a maximum fine of up to $20,000 for
individuals, and $40,000 for companies.

Convictions for providing false information, falsifying information or
obstructing inspection, and for failing to provide any changes in
registration details attract a maximum fine of $2,000. These latter are
also infringement offences.

In addition to the above penalties, convictions across the range of
offences are linked to the banning criteria under the MVSA. Thus, two or
more convictions for the lesser offences in a 10 year period will also
invoke the banning provisions.

Implementation

51.

52.

53.

Prior to the MVSA coming into effect in December 2003, it was
estimated there were some 3,000 persons (including companies) in New
Zealand participating in the business of selling motor vehicles. These
persons accounted for 28 percent of used motor vehicle sale
transactions. About 2,250 were licensed under the Motor Vehicle
Dealers Act (MVDA). This figure does not include car market operators,
importers and car auctioneers, as they were not required to hold a
licence under the MVDA, or persons that were operating outside of the
licensing regime.

At the commencement of the MVSA in December 2003, the MVT
Registrar contacted those parties identified as participating in the
business of selling motor vehicles, inviting them to register and
reminding them of their obligation to register. Follow-up letters were
sent and in the event of any continued failure to respond the matter was
referred to the National Enforcement Unit (NEU) of Ministry of Economic
Development for further action.

Information sharing arrangements were set up with the New Zealand
Customs Service and the Ministry of Transport, as envisaged by
sections120 and 122 of the MVSA, to allow the Registrar to identify
those persons deemed by the MVSA to be motor vehicle traders and to
determine whether or not they should be banned or registered under the
MVSA.
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Registration

4.

55.

56.

As of 30 June 2005, there were 3,182 motor vehicle traders registered
under the MVSA. This included 101 completing the registration renewal
process with a further 37 pending expiry and cancellation. In the same
period, 83 applicants were refused registration on the grounds that they
were disqualified from registration under sections 24 and 25 of the
MVSA.

In total, by June 2005, the Registrar had handled 6,274 applications.
This included some 2,083 applications that were either deleted or
abandoned during the process — such cases occur when applicants
make the wrong type of application (individual instead of company), or
decide not to pursue an application, or have not completed an
application within a set period. Seventy percent of all registrants have
used the online registering facility.

Eighty-one percent of motor vehicle traders registered as a company
and 19 percent registered as individuals. The breakdown in terms of
type of trader is as follows:

Dealer or retailer 78.9 percent
Importer 12.4 percent
Wholesaler 5.0 percent
Motorcycle/scooter dealer 5.4 percent

Other 6.3 percent
(car fair operators, auctioneers, internet sellers, auto repairs etc)

Note: the sum of traders exceeds 100 percent because of multiple
responses as to principal business.

Compliance

Importers of motor vehicles

57.

Under the information sharing arrangements, Customs data has been
used to identify those persons importing more than three motor vehicles
per year, the threshold for registration. In the first full year of operation
this monitoring revealed 154 such persons who were not registered.
Seventy-four persons were either registered under different names (33)
or were not required to register (41). Forty registered after further
warning. Fourteen have ceased trading and one person has been
successfully prosecuted. In April 2005, a further 41 unregistered
importers were identified and sent warning letters, resulting in a further 7
applications for registration. There have been a significant number (25
percent) who have failed to respond.
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Market surveillance

58. The Registrar can receive complaints from registered traders and the
public regarding breaches of the MVSA. Between December 2003 and
March 2005, 82 complaints were received: 29 traders were required to
register, 15 complaints were referred to the Ministry of Economic
Development’s Legal Unit, 16 complaints were referred to the National
Enforcement Unit, and 22 cases awaited further investigation. A further
77 complaints had been received by June 2005.

Enforcement

59. The National Enforcement Unit, a business unit of the Ministry of
Economic Development, has responsibilities to enforce those parts of
the MVSA which relate to non-compliance or breaches of the registration
requirements, including illegal trading, and odometer tampering. This
does not include offences related to the Supplier Information Notice
(SIN) which are enforced by the Commerce Commission.

Car fairs and car yards

60. Since the commencement of the MVSA, the National Enforcement Unit
has visited 127 places of business (car yards and car fairs) throughout
the country, either in response to referrals from the Registrar or through
conducting general enquiries. lllegal traders identified in the course of
these visits are now either registered or in the process of registering.

Registration project

61. The Unit has undertaken several targeted projects. One concerned
illegal trading. A total of 76 cases were opened and investigated. Thirty-
five (35) of those cases registered, 28 are no longer trading, 1 was
prosecuted and 12 cases were closed with no evidence of illegal trading.

Importers/Customs project

62. Another targeted project was a 6 month project aimed at identifying
individuals and companies that have imported more than 3 motor
vehicles over a 12 month period, in co-operation with NZ Customs.
Ninety-five (95) un-registered traders were identified. Of those 95 files,
94 were successfully resolved and compliance achieved. One file is
currently before the courts.

Other

63. As at June 2005, in addition to the projects identified above, the National
Enforcement Unit has fully investigated and resolved 38 files. Four
cases have been successfully prosecuted (three convictions for illegal
trading and one for odometer tampering) and one infringement notice
has been issued and paid. Thirteen cases are currently under
investigation and fourteen cases are before the courts.
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Banned persons

64.

Since its commencement, two individual persons have been banned
under the MVSA; Mark Gregory was banned under section 68 for 5
years from 17 May 2005 for a conviction under section 99 (for odometer
tampering), and Timothy Andrew Whittle was given an indefinite ban
from registering as a motor vehicle trader. The judgement of the
Christchurch District Court in the Whittle matter marks the first court-
ordered prohibition made under the MVSA. The ban on Mr Whittle,
made pursuant to section 69 will last until such time as he successfully
reapplies to Court to have it varied or cancelled.

Assessment against the registration objectives

65.

In assessing the effectiveness of the new registration regime it is
important to acknowledge that the motor vehicle trader legislation has
only been in operation since December 2003 and that the full effect of
this Act may be difficult to gauge within such a short period. This early
review, however, provides an opportunity to signal any major
shortcomings in the MVSA and to identify where there may be process
issues that can be fine-tuned to better achieve the consumer protection
outcomes. Each of the four objectives of the MVTR (as listed on page
10) are now evaluated.

Objective: All motor vehicle traders are subject to the
regulatory regime

66.

67.

68.

Compliance is a key component of the successful implementation of the
MVSA. As was to be expected with the introduction of new legislation,
the major focus of the Registrar in the first 18 months to June 2005 was
to manage the transition from an industry controlled licensing regime, to
ensure that all those participating in the business of motor vehicle
trading were informed of their obligations to register and to encourage
voluntary compliance with those obligations.

Systems for administering the registration regime are established and
operating well. Seventy percent of registered traders made an online

application. A paper based process is also available to those without
access to, or who are uncomfortable with, the electronic medium.

The Registrar has entered into information sharing arrangements with
various government agencies in regard to trader activity, to assist with
the monitoring of import and market transactions. This has enabled the
Registrar to follow up and subsequently have registered a significant
number of motor vehicle traders. The number of traders now registered
(3,182) has exceeded the pre 2003 estimate and includes motor vehicle
importers (12.4 percent), auctioneers and those operating car markets or
selling through the internet (6.3 percent). The final six months of the
review period have seen an increase in prosecution activity, signalling a
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69.

move from a voluntary compliance approach to a more enforcement
oriented approach.

The proximity of the Motor Vehicle Trader Registrar to the Companies
Office means that information can be efficiently collected and
maintained.

Objective: Consumers can have confidence they are dealing
with registered traders

70.

71.

72.

73.

The MVTR is available to any consumer to confirm the registration status
of a motor vehicle trader. An evaluation of the consumer education
campaign showed that immediately after the campaign there was a
significant increase in consumer awareness (after prompting) of the
registration system. Whether this awareness has been retained,
however, is debatable. Submissions indicated there is little general
knowledge about the Register or Banned Persons list and, therefore,
that relatively few consumers would know how to check either.
Consumer representatives have suggested that the number of agencies
involved in administering and enforcing the MVSA has the potential to
confuse consumers and deter them from following through with reporting
any unregistered traders they come across.

Industry representatives have highlighted the fact that the significant
majority of used motor vehicle transactions continue to be conducted as
private sales, despite an overall increase in the number of used vehicle
transactions. It is suggested that the removal of the requirement for
motor vehicle traders to operate from a physically located car yard has
introduced a less visible type of trader into the retail market and that
consumers are more vulnerable to “fly-by-night” operations. Some
traditional operators have felt compelled to change their own methods of
operating, to reduce overheads, in order to compete with those not
maintaining an independent car yard.

These are important observations and it will be critical to the
effectiveness of the overall regime in the longer term that enforcement
effort is directed towards those less visible in the retail market. For
instance, internet sales, both private and commercial, have increased
markedly. Attention should be directed to this area, particularly the
importance of providing consumers with information about the kind of
seller with whom they are transacting. Consumers have many reasons
for preferring private transactions, not least because they consider they
will obtain a better price without third party involvement. For others, it is
the availability of finance that directs where they go to make their
purchases.

The above analysis suggests that consumer confidence could be
improved. Possible approaches could be initiatives to improve consumer
awareness and through the creation of a single consumer enquiry
centre. At this early stage, there is insufficient evidence to support any
fundamental change to the registration regime.
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Objective: Traders can be located

74.

75.

76.

There is concern in the industry and from consumers that in some cases
when transactions have gone wrong, the unscrupulous trader has made
some minor change to their trading name as a means of evasion. The
Motor Vehicle Disputes Tribunal (MVDT) has also experienced
difficulties in some instances in locating a trader against whom a claim
has been made.

Registration details must include an “address for service”. A formal
notice sent to this address is deemed to have been served. In addition
traders must provide their “full name” which includes under the MVSA all
the trading names under which they are carrying out their business.
These details are available to the consumer and any change in these
details is required to be notified to the Registrar within 10 working days.
Failure to provide these details is an offence under the MVSA and can
ultimately lead to a person being banned.

It is considered that on balance, the MVSA contains an appropriate
range of measures to ensure that a trader can be located. At the
implementation stage a more cautious and conciliatory approach was
taken to ensure traders were aware of their obligations and to gain
voluntary compliance. However, to be fully effective, the enforcement
and disputes resolution agencies may need to toughen their approach
and serve notice that evasion tactics will not be tolerated. Between them
the Registrar, National Enforcement Unit and MVDT collect a
considerable amount of information about trading activity and behaviour
and increased communication between these agencies could assist in
identifying priority enforcement targets.

Objective: Unsuitable persons are prevented from
participating in motor vehicle trading

77.

78.

This objective is arguably the most contentious aspect of the registration
regime. Motor vehicle trading has always attracted some characters
with dubious ethics and media attention has ensured that questionable
behaviour in this industry retains a highly visible profile. Views on how to
deal with the less scrupulous element of the industry tend to be
polarised. The difficulty is setting criteria that will provide sufficient
protection for consumers while at the same time safeguarding the
benefits that arise from competition and preventing industry capture.

Concerns raised with regard to the eligibility criteria for motor vehicle
traders included:

o the lack of defined entry standards to the industry

o no “fit and proper” test (lack of applicant screening and inability to
challenge applicants pre-registration)
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o levels of penalties failing to provide sufficient disincentives to illegal
trading

o resourcing, and direction of enforcement effort.

Entry standards

79.

80.

Industry representatives have proposed that before registration, traders
should be able to demonstrate knowledge of the motor trading industry
and the relevant legislation (Motor Vehicle Sales Act, Consumer
Guarantees Act 1993, Fair Trading Act 1986, Personal Property
Securities Act 1999, Credit Contracts and Consumer Finance Act 2003).
This could be administered in the form of a trader qualification, similar in
concept to the four-day training course used by the Queensland
Government in Australia and it is suggested that the Ministry of
Consumer Affairs booklet “Motor Vehicle Sales Act and Related Laws”
would serve as a good starting point in the development of such a
gualification.

Industry qualifications are certainly supported as a complement to
government regulation. These can, however, be introduced in the form
of voluntary self-regulation and can provide a strong promotional tool for
those who can demonstrate compliance with them. In the context of a
market in which the majority of transactions take place without the
protections available (private sales are not covered by the MVSA), the
imposition of trader qualifications may be considered rather heavy
handed.

“Fit and Proper” test

81.

82.

83.

Of particular concern to industry and consumers is that there are
persons who have been allowed to register who later prove to be
manifestly unsuitable. Industry representatives assert that this is
because insufficient screening of applicants is undertaken, there is no
public notification of applications received, and hence no facility to
challenge those who do apply. This, it is argued, provides easy entry of
undesirable/rogue traders who, once registered, are not easy to
challenge.

Under the repealed Motor Vehicle Dealers Act, the Motor Vehicle
Dealers Institute (MVDI) could refuse to grant a licence to any person
whom it did not consider a “fit and proper” person in respect of motor
vehicle trading. Under the MVSA, the assessment of “fit and “proper”
was removed from the registration process as it was considered too
subjective. Eligibility criteria that could be substantiated were developed
based on a trader’s recorded history (i.e. convictions for serious
offences) and the power to assess whether or not a person was “fit and
proper” was placed with the District Court.

Concerns have been expressed that there seems to be too heavy a
reliance on the ability and willingness of private individuals to proceed to
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84.

the District Court with concerns about a registered trader’s fitness to
trade. Submissions to the MVSA review further recommended that the
scope of the National Enforcement Unit be expanded to receive
complaints from the public, and the powers of the National Enforcement
Unit, where appropriate, be extended to the ability to investigate and
pursue traders who may not be banned under section 68 but who on first
impression appear not to be fit and proper persons in terms of section 69
of the Act (the banning provisions ordered by Court).

The National Enforcement Unit can, and does, receive complaints from
the public about both registered and unregistered traders. A single
enquiry point for consumers and the establishment of a regular
communication strategy between agencies could help to build the
necessary evidence base for applications to the District Court.
Publication of applicants for registration was rejected in the development
of the MVSA because of issues relating to privacy. However, this does
mean that greater responsibility is placed on the enforcement agencies
to proactively monitor the “character” of those participating in this
market. The highly publicised case of Mr Whittle, who was convicted on
multiple counts of fraud in relation to sales of motor vehicles, has
highlighted one area of the banning provisions that require attention.
This is discussed more fully as a specific issue below.

Penalties not a disincentive

85.

Industry representatives have also expressed disappointment at the
level of fines imposed and suggest that these do not provide sufficient
disincentives to unethical traders. The low level of fines is not surprising
— the Courts cannot be expected to come down hard on what at this
early stage can only be presented to them as a failure to comply with
administrative requirements. Consideration needs to be taken, however,
of the extremely severe consequences, automatic banning, should these
traders be convicted of further breaches. Any trader, who elects to carry
on their business without being registered, places their future ability to
carry on, or participate in, the business of motor vehicle trading at risk.

Resourcing and direction of enforcement effort

86.

87.

There is concern from both industry and consumer representatives that
most of the enforcement action taken to date appears to have centred on
the traders most visible — those who follow the traditional model with a
yard, signage and stock. There is also concern that insufficient
resources have been provided or committed to monitor and enforce
compliance.

In examining the effectiveness of the regime it is important to consider
the eligibility criteria in their totality; that is the interrelation of the
disqualification and banning criteria with the right to register. The
disqualification provisions establish an objective test based on recorded
history of behaviour (primarily criminal history or insolvency) while the
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88.

89.

90.

banning provisions target persistent, unethical or unlawful behaviour and
need to be considered for their effectiveness over the longer term.

In the two years of operation, 83 applicants were refused registration.
Ninety-five people have had their registration cancelled or surrendered.
People who have their registration cancelled are disqualified from
registration for a further five year period, while those struck-off must
meet the Registrar’s requirements before re-registration will be
considered. Two people have been banned outright.

Convictions have been entered against the names of three others for
illegal trading. There are currently 14 cases before the courts and 13
under investigation. Successful prosecutions have been described as
“strike one” in a regime which allows two strikes only; the banning
provisions are invoked for two or more breaches and these need not be
offences which individually attract the highest fines.

At this early stage of the MVSA, it is considered that for the most part the
criteria for entry have been set at an appropriate level and that the
legislation has sufficient tools within it to deal adequately with those who
are prepared to behave unethically. In the longer term it will be critical to
the effectiveness of the regime, and for optimal protection for
consumers, that the enforcement agencies develop a visible
enforcement profile, particularly in those areas where the traders
themselves are not as clearly identified in the market to consumers.
More regular information sharing between agencies will assist in
prioritising enforcement effort and a single consumer enquiry point will
improve access for consumers to the information and assistance they
may require.

Specific Issues

91.

Additional registration issues identified, including those raised in
submissions and discussions, not previously addressed, are now
considered.

Requirement for statutory declaration in renewal of
registration

92.

Registration applies for a period of 12 months. Section 39 of the MVSA
requires the same process for renewal of registration as for an original
application (sections 31 to 38), thus statutory declarations from each
director of a company must be submitted each year. This requirement
has been identified as unnecessarily onerous and, in particular,
problematic for those companies that have directors residing outside of
New Zealand. By way of comparison, renewal of registration under the
Companies Act requires a simple confirmation that the particulars have
not changed.
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93.

There are no perceived difficulties in reducing this administrative burden.
Under the MVSA, changes in circumstances are required to be notified
within 10 working days (section 40) and therefore the statutory
declaration requirement on renewal is redundant.

Recommendation:

94.

It is recommended that section 39(2) be amended to remove the
requirement for motor vehicle traders to make an annual statutory
declaration of their trading details where these have not changed. This
would be replaced by the requirement to confirm with each annual
renewal that details have not changed.

Notification period for changes in details

95.

96.

97.

Section 40 requires that written notice be given to the Registrar within 10
working days of any change in circumstances, including company details
and the particular details of directors. Some difficulties have been
identified in meeting this requirement in respect of changes in details of
directors residing outside of New Zealand. In some cases the New
Zealand company is not aware of the change of director before the 10
working day period has elapsed. It has been suggested that the 10 day
period be extended.

The Ministry of Consumer Affairs understands that there are genuine
difficulties with complying with the Act regarding changes to overseas
directors. It is important, however, that individual and company details
are accurate and current. There is anecdotal evidence that some
traders may change their name to evade receiving notices with regard to
a disputes claim to the MVDT and extending the notification period may
open up loopholes or potential means of evasion for less scrupulous
traders.

No changes to the MVSA are recommended.

Proposal to require IRD number

98.

It has been suggested that an applicant for registration be required to
provide their IRD number. Traders must enter their “full name” on
registration and under the MVSA this is defined to include also any
trading name that they may operate under. However, advice from the
MVDT indicates that some traders will change their name in a small way
to evade customers who have raised a claim against them. Matching
company details with an IRD number will help to verify the company’s
trading status and assist enforcement of the requirement to provide alll
trading names under which a trader is operating.
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Recommendation:

99. Itis recommended that consideration be given to amending section 32 to
include the requirement that applicants for registration as a motor vehicle
trader provide details also of their IRD number.

Requirement to define place of business

100. It has been suggested that applicants for registration be required to
define their place of business and provide evidence of local authority
approval to operate from these premises. These proposals have been
recommended in the current review of Queensland’s Property Agents
and Motor Dealer Act 2000.

101. As noted earlier, the MVSA has removed the requirement to operate
from a physical car yard and has thereby legitimised internet based
sales, car fairs and roadside displays. This provides a lower cost
approach (lower overheads and operating costs), but also means traders
are less visible and can shut up shop if the situation demands it. There
is also concern that many traders are now operating from residential
addresses.

102. One of the factors driving the introduction of the MVSA was the changing
nature of the motor vehicle sales market and the differing means of
offering vehicles for sale. The registration details require a physical
address to be provided and while this may not be the actual place of
business it serves as the formal contact point for the trader. Local
bodies have powers to issue by-laws in relation to where business is
conducted and have therefore the means to address any physical or
local problems that arise with less formal sales approaches.

103. Local bodies can also, and should be encouraged to, pass on any
information about potential illegal trading to the appropriate agencies.

104. A clear need for, or significant advantage from, having a defined place of
business and local authority approval to operate from these premises
have not been established.

105. No changes to the MVSA are recommended.

Definition of motor vehicle trader — deeming provisions

106. Section 8 of the MVSA provides that any person who sells more than 6
motor vehicles, or imports more than 3, in a consecutive 12 month
period is deemed to be a motor vehicle trader. Industry interests have
requested that these transactions be reduced to sales of 3 and
importation of one vehicle only in a consecutive 12 month period. These
concerns stem mainly from the possibility that some persons and their
families can be involved in a significant number of motor vehicle
transactions by sharing the sale and import over a range of family
members’ names.
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107. There would be significant increases in administrative costs if numbers
were to be reduced, (both processing further registrations and exemption
requests). It is considered that this behaviour can be effectively dealt
with through the information sharing arrangement with Customs, through
close monitoring of the trading names provided with registration and
through a targeted enforcement approach. The proposal to require an
IRD number may also assist in identifying traders who are hiding behind
multiple names.

108. No changes to the MVSA are recommended.

Definition of motor vehicle - motor cycle

109. The MVSA currently does not require a person who deals in motor
cycles under 60cc to register as a motor vehicle trader. The definition of
motor vehicle under section 6 of the MVSA specifically excludes motor
cycles which have a cylinder capacity which does not exceed 60 cubic
centimetres (60cc).

110. The MVSA reference to 60cc motor cycles does not align with the Land
Transport Rules or with the Customs import tariff categories. The Land
Transport Rules categorise a motor cycle as a two wheeled vehicle
exceeding 50ml (equivalent to 50cc) while the tariff categories under
which Customs operates identify motor vehicles in bands under 50ccs;
or from 50ccs to 250ccs.

111. Under the MVSA there is an information sharing arrangement between
Customs and the Registrar, and between the Ministry of Transport and
the Registrar. The discrepancy between the Act and the tariff category
has been identified by the enforcement agencies and industry
representatives.

112. The Ministry of Consumer Affairs has been unable to find out why the
decision was taken to use an above 60cc rating for motor cycles under
the MVSA. However, it would seem desirable to ensure that the various
administrative and regulatory controls regarding motor cycles operated
within a common classification..

Recommendation:

113. Itis recommended that section 6 (b)(iii), the definition of motor vehicle,
be amended to exclude motor cycles up to 50cc (not 60cc as currently
worded) to reflect ratings used on other relevant legislation.

Definition of motor vehicle — list of vehicle classes

114. Currently under the MVSA a motor vehicle is defined as a road vehicle
that is drawn or propelled by mechanical power and is of a kind ordinarily
acquired by consumers for personal, domestic or household use and as
a vehicle of any other class or description declared by the Governor-
General, by Order in Council, to be a motor vehicle for the purposes of
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115.

116.

the Act (there is a list of exceptions to this definition). Industry has
suggested modifying the definition of motor vehicle from that as
described in section 6 of the MVSA to a prescribed list of vehicle classes
to avoid any doubt as to what is considered a motor vehicle.

A prescribed list of vehicle classes may be too constraining a definition
of motor vehicle. If the definition of motor vehicle was changed to a list
of prescribed vehicle classes, the Act would have to be amended every
time a vehicle class was changed or modified. The current definition is
in line with the Consumer Guarantees Act and other transport
regulations. Altering the definition would potentially have an
inappropriate ripple effect across many areas including the Consumer
Guarantees Act and Customs data programs.

No changes to the MVSA are recommended

Requirement for dual registration

117.

118.

119.

120.

121.

The Motor Trade Association recently expressed concern that second
hand dealers are unnecessarily paying dual compliance fees under the
MVSA and Secondhand Dealers and Pawnbrokers Act 2004 as a result
of quad and farm bikes being classified as motor vehicles under the
MVSA.

There is widespread anecdotal evidence that quad and farm bikes are
targeted for theft from farms and are subsequently illegally traded. The
Secondhand Dealers and Pawnbrokers Act aims to hinder such activity.

If quad and farm bikes are classified as motor vehicles under the MVSA,
the issue is essentially about whether the current legislation requires
secondhand dealers to incur unnecessary compliance costs. Based on
the information available, the Ministry of Consumer Affairs has
concluded that as the Acts provide different consumer and market
protection functions and create different obligations it may be necessary
for a dealer/trader to pay compliance fees under both Acts.

While the dual compliance costs increase costs for traders, these costs
do not overlap. The fees assist with the administration of the Acts and
provision of different services such as the Secondhand Dealers and
Pawnbrokers Act’s requirement of record keeping pre-sale to help
recover stolen vehicles. On balance the benefits of requiring traders and
second hand dealers to comply with both acts outweigh the dual fees
requirement.

No changes to the MVSA are recommended

Banning provisions

122.

The case of Tim Whittle has highlighted a loophole in section 68(1)(c),
which provides for the banning of a trader who may have only been
convicted of one serious offence. At the time of Whittle’s conviction (he
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123.

124.

125.

was convicted on 73 counts of fraud in 2005), Whittle’s registration had
lapsed. This meant the automatic banning provisions could not be
applied because he was no longer a registered motor vehicle trader.

The problem in this case arose because the banning provisions are
conditional on the status of the person convicted (i.e. a registered motor
vehicle trader or not) rather than being attached to a conviction for
specified unlawful activities.

This means that the section 68(1)(c) banning provisions of the MVSA are
unequally applied across the industry — the unregistered trader, already
operating outside the law, cannot be automatically banned for offences
for which a registered trader may be automatically banned.

In Whittle’s case, a successful application was made to the District Court
under section 69 of the MVSA and Whittle was subsequently banned
indefinitely. However, taking a claim to court can be a resource
consuming process and it would be more appropriate if the banning
provisions automatically applied to unregistered as well as registered
traders.

Recommendation:

126.

It is recommended that section 68(1)(c) be amended to ensure that
persons convicted of breaches of the MVSA that would invoke the
banning provisions while registered, are similarly banned regardless of
their registration status at the time of conviction.

Concluding comments on the motor vehicle trader
registration regime

127.

128.

129.

130.

The administrative systems for registration are in place and working well.
The proximity of the Motor Vehicle Trader Registrar to the Companies
Office means that information can be efficiently collected and
maintained.

Registration numbers have exceeded 2003 estimates which suggests a
relatively high level of compliance, although there continues to be some
concern from both industry and consumers that there are traders who
are continuing to operate outside the system and that some traders
although registered are not operating within the confines of the MVSA.

Activity over the first two years has been primarily directed towards
education and voluntary compliance. However, in the last six months a
more enforcement oriented approach has been signalled.

In the longer term it will be critical to the effectiveness of the overall
regime that enforcement effort is directed towards those less visible in
the retail market, and in particular towards transactions conducted
through car fair operators and over the internet. Between them, the
Registrar, National Enforcement Unit and the Motor Vehicle Disputes
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Tribunal collect considerable information about trading activity and
behaviour and increased communication between these agencies could
assist in identifying priority enforcement targets.

131. The number of agencies involved in administrating various aspects of
the regime is confusing for consumers and may provide a barrier to
consumers seeking remedies that are available to them, or from passing
on information about unethical traders.

132. Consideration should be given to the establishment of a single consumer
enquiry centre.

Recommended amendments to the MVSA in relation
to registration

Renewal of registration of motor vehicle traders:

It is recommended that Section 39(2) be amended to remove the requirement
for motor vehicle traders to make an annual statutory declaration of their
trading details where these have not changed. This would be replaced by the
requirement to confirm with each annual renewal that details have not
changed (see discussion pages 20 and 21).

Provision of IRD number as part of the details required on registration
application.

It is recommended that consideration be given to amending section 32 to
include the requirement that applicants for registration as a motor vehicle
trader provide details also of their IRD number (see discussion page 21).

Technical amendment to the CC rating of motor cycles

It is recommended that section 6 (b)(iii,) the definition of motor vehicle, be
amended to exclude motor cycles up to 50cc (not 60cc as currently worded) to
reflect ratings used on other relevant legislation (see discussion page 23).

Amendment to banning provisions

It is recommended that section 68(1)(c) be amended to ensure that persons
convicted of breaches of the MVSA that would invoke the banning provisions
while registered, are similarly banned regardless of their registration status at
the time of conviction (see discussion pages 24 and 25).
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MOTOR VEHICLE INFORMATION DISCLOSURE

Supplier Information Notice (SIN)

133. The strategic aim of the information disclosure regime is to enable
consumers to make informed decisions in relation to their purchases of
used motor vehicles. It is expected that this can be achieved through
the provision of

o accurate and meaningful information relating to their purchase
o clear title when existing prior claims are not disclosed

o information about their rights and where to progress those rights
when seeking redress

o documentary evidence of the information disclosed in the event of a
dispute.

Key elements of the information disclosure regime

134. The information disclosure requirements are commonly referred to as
the Supplier Information Notice (SIN). The relevant provisions in the
legislation are sections 14 to 18, and sections 101 to 102 of the MVSA
and the Consumer Information Standards (Used Motor Vehicles)
Regulations 2003 made under the Fair Trading Act 1986. The New
Zealand Commerce Commission is charged with responsibility for
enforcing the SIN.

Vehicle details must be provided

135. The SIN relates to used motor vehicles only and contains detailed
information about the particular motor vehicle offered for sale as well as
general consumer information relevant to motor vehicle purchases. The
vehicle information relates to details about the vehicle’s age, usage,
make and model, whether another person has a security interest in it,
etc. A sample notice which is provided on the Ministry of Consumer
Affairs website is attached as Appendix Three.

Traders responsibility to provide SIN

136. A SIN must be attached to all used motor vehicles that are offered or
displayed for sale by a motor vehicle trader, or by persons selling
through a car market operator. When motor vehicles are physically
displayed for sale, the SIN must be attached to the vehicle in a
prominent position that makes it clearly visible from the exterior of the
vehicle. When the avenue for sale or display is via the internet and a
contract for sale may be entered into on the internet, the SIN (or access
to it, for example, through a hypertext link) must be clearly and
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prominently displayed on the same web page as the offer or display, and
the contract for sale relating to that vehicle.

Acknowledgement of SIN to be obtained

137. Where a motor vehicle trader is a party to, or acts as an agent for a party
to a contract for sale, that motor vehicle trader must obtain a written
acknowledgement that the buyer has received a copy of the SIN. This
must be obtained immediately before the sale of the vehicle, or in the
case of a car auctioneer as soon as practicable after the sale.

Records to be kept

138. A copy of the SIN and its acknowledgement must be kept for 6 years
and be made available for inspection on request of the Registrar.

Penalties and offences

139. Failure to comply with the requirement to provide a SIN and the
information required in the SIN is a breach of section 28 of the Fair
Trading Act 1986 and attracts a maximum fine of $60,000 for individuals
and $200,000 for companies. Failure by a car market operator to take
reasonable steps to ensure that a consumer selling through them
attaches a SIN, is an offence under the MVSA and attracts a maximum
fine of $2,000. This is also an infringement offence.

Implementation

140. The Commerce Commission is the agency responsible for enforcing the
Consumer Information Standards (Used Motor Vehicles) Regulations
2003 which establish the SIN requirements. From the data it has
provided, it would appear that compliance with the consumer information
requirements was initially poor. Recent investigation suggests that
compliance has improved, but certain issues remain, as discussed
below.

Compliance activity

141. In July 2004, six months in to the new regime, the Commerce
Commission inspected 89 premises in Auckland, Wellington and
Christchurch and reported significant non-compliance through either
failure to display the SIN, or displaying incomplete information on the
SIN.

142. From July 2004 to June 2005 inspections were conducted around the
country, with degrees of non-compliance ranging from incorrect formats
and incomplete information through to inaccurate vehicle prices. These
types of non-compliance resulted in consumers being given inaccurate
information about the price of the vehicle. They were also hindered from
being easily able to make comparisons among vehicles. In total, 101
warning and compliance advice letters were issued during the year and
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two cases were approved for prosecution in relation to the failure to
display SINs, for failing to provide buyers of used motor vehicles with
copies of the SIN, and for not obtaining written acknowledgements from
buyers that they had received copies of the SIN.

143. Inspections were also carried out of the SINs displayed by cars being
offered for sale at car fairs. Guidance was provided to the car fair
operators as to the requirements of the Regulations. Initially the level of
compliance at these car fairs was low; however, in the two cases where
follow-up visits were conducted, the level of compliance was shown to
be much improved.

144. In the first quarter of the 2005/06 financial year, 14 warnings and
compliance advice letters were sent. Issues included failure to complete
all parts of the SIN (principally the Warrant of Fitness and security
interest information), failure to display SINs on used motorcycles and
one instance of making a misleading representation that the trader was
offering cars for sale as a private individual.

Summary of activity

145. By December 2005 (after two years of operation of the MVSA), the
Commission has received 187 complaints or enquiries about the MVSA.
It has undertaken 185 inspections, from which 65 warning notices have
been issued, in 79 instances compliance advice has been provided, in 3
cases settlements were negotiated and 1 prosecution was undertaken.

146. Commission issues with non-compliant traders were initially:

o Use of non-compliant SINs, including the formatting, scheduling,
and re-ordering of information on the SIN, and the appearance of
“Features” or “Comments” panels on SINs.

o Security Interest Warning panels incorrectly filled out.

o Warrant of Fitness expiry date disclosure.

o Non-display of SINSs.

o Price disclosure issues, especially on road costs disclosure.

o Odometer reading inaccuracy.

147. Following inspection and enforcement activity by the Commission, the
most prevalent issues are now:

o Non-display of SINs. Cases where traders fail to display SINs are
more often related to failure to display on some vehicles on a car
yard, rather than providing no SINs at all.
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o Odometer reading inaccuracy and vehicle Imported Damaged
disclosure have continued to be brought to the Commission’s
attention through consumer contact.

o Security Interest Warning panels incorrectly filled out.

o Warrant of Fitness expiry date disclosure.

Ministry of Consumer Affairs / Citizens Advice Bureaux
monitoring exercise

148.

In the period September 2004 to March 2005, the National Association
of Citizens’ Advice Bureaux and the Ministry of Consumer Affairs
undertook a limited monitoring exercise of enquires related to the MVSA.
During this period there were 150 enquires. With respect to the SIN, 59
percent (89 people) said a SIN was displayed in cars, 21 percent had no
SIN at the time of purchase and the remaining 20 percent could not
recall if a SIN was displayed or not. Fifty-two percent said they received
a copy of the SIN when they purchased the vehicle, 23 percent did not
receive a copy and 25 percent were not aware whether a copy was
received or not.

Telephone survey (commissioned by Ministry of Consumer
Affairs)

149.

Between June and August 2005 a telephone survey, commissioned by
the Ministry of Consumer Affairs, was conducted, targeting purchasers of
used motor vehicles from motor vehicle traders. The survey of 617
people, who had purchased a vehicle in the past 12 months, found four
out of five purchasers recalled the SIN being displayed. Just under half
recalled signing the SIN. Follow up focus groups to that survey found
that people appeared to lack awareness of the purpose of the SIN or the
legal requirements associated with the SIN.

Assessment against the consumer information
disclosure objectives

150.

151.

In assessing the effectiveness of the information disclosure
requirements, it is relevant to note that the new requirements met with
some initial scepticism and reluctance from the motor vehicle industry.
Consumers had to adjust to the new practice as well.

Under the former Motor Vehicle Dealers Act 1975 motor vehicles had to
be sold under one of four warranty categories. Each warranty category
had a different standard and the window card had to state the category
under which the motor vehicle was being sold. These warranty
categories were in conflict with the general consumer protection
provisions of the Consumer Guarantees Act 1993. The introduction of
the MVSA in 2003 removed these warranties and placed warranty issues
under the wider scope of the CGA.
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152. After a residual resistance both industry and consumers have adjusted
to the current regulations. Consumer group responses to the SIN have
been largely positive.

Objective: Accurate and meaningful information is provided

153. In the first year of operation of the MVSA, monitoring activity has shown
that SIN display compliance was poor. This could be attributed to the
fact it was the initial education phase where motor vehicle traders were
coming to grips with their obligations. More recent investigation has
shown that SIN display compliance has improved, providing customers
with the required information relating to their purchase.

154. There is a general impression, however, that the levels of compliance
vary within different parts of the industry. Traditional traders, particularly
those operating from a physical car yard and who are supported through
their membership of an industry association, appear more likely to meet
the SIN requirements than those trading either through the internet or
through car fairs or display for sale operations. If the information
disclosure requirements are to be effective, these latter avenues of
trading will require closer enforcement attention.

155. Other concerns have been raised which also impact on whether
consumers are provided with accurate and meaningful information. The
SIN has been variously described as too rigid, inconsistent in its use of
yes/no entries (or requiring the entries to be left blank), and confusing
where there are also associated date entry requirements. Specific
examples include:

Warrant of fitness

156. The SIN requires that it be noted (by a Yes/No entry) whether a Warrant
or Certificate of Fitness (WoF) exists or not. The actual expiry date must
also be noted. Often a WoF will expire whilst being displayed for sale on
a car yard or waiting for auction. This means that the SIN must be
updated. On larger car yards this can be an onerous compliance cost.

157. Under Land Transport Rules the WoF must be displayed on the window
screen of any motor vehicle. It is further required that a WoF be no more
than 28 days old at point of sale. This is important consumer information
about which the SIN is silent.

158. The current requirements relating to the WoF therefore do not appear to
be meeting the needs of either the industry or consumers.
Consideration needs to be given to finding a more effective means of
providing the relevant details and obligations that attach to the WoF.

Vehicle registration and vehicle licence

159. Confusion has arisen as to the meanings of “registration” and “licence”
and their placement together on the SIN. Registration refers to the
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160.

registration for the vehicle on the Motor Vehicle Register which utilises
the Vehicle Identification Number (VIN) of the vehicle. Licensing a motor
vehicle is obtaining licence plates and thus the right to drive the vehicle
on the road and is commonly referred to by the public as “registration”.
This causes confusion when the two words are placed together on the
SIN.

It is common for vehicles to be auctioned with a current registration but
no current licence. A consumer on viewing that the SIN has been ticked
“yes” indicating that the vehicle is registered may also assume that the
vehicle has a current licence. This is regardless of the date of licence
expiration being noted in the same panel. Consideration needs to be
given to finding a way of avoiding possible confusion.

Cash price

161.

162.

163.

There is concern that the cash price, as required on the SIN, excludes
what are referred to as “on road costs” (for i